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Proj ect Background:

In May 1998, the Board of Land and Natural Resources approved a
plan to address the problem of unauthorized piers in Kaneohe
Bay, island of Qahu. Many shorefront property owners who have
ocean-rel ated recreational interest such as boating, sw mrng,
and fishing have constructed piers. Mst of these piers |ack
proper authorization fromthe State and are therefore considered
to be illegal. The problem has persisted for several decades
w thout direct action by the State. Lack of staff resources has
made the enforcement of the all of the State's established I and
use laws difficult.

The goal of this program is to provide owners of unauthorized
piers with the required permts to achieve conpliance with the
State's land use laws and ultimately resolve the illegal pier
probl em i n Kaneohe Bay.

In order to help facilitate a solution to this problem the
Governor, on June 20, 2000, signed the legislature's Act 261,
whi ch anended Chapter 171 Hawaii Revised Statutes as follows:
"Private residential noncommercial piers. Not wi t hst andi ng any
limtations to the contrary, the board of I|and and natural
resources nay |ease, by direct negotiation and w thout recourse
to public auction, state subnerged |ands or |ands beneath tidal
waters for private residential noncommercial piers on such terns
and conditions as may be prescribed by the board.™

To induce participation in the program from owners of these
unaut horized piers, an "Amesty Progranf was created which
essentially pardons individuals possessing an unauthorized pier.

No fines wll be inposed on pier owners comng forward to
| egalize their pier. [ Note: This program does not include
encroachnents other than unauthorized piers, such as seawalls,
fill, boats ranps, steps, etc. The State will continue to deal

wi th these encroachnents on a case-by-case basis.]

It is not the intent of the Departnent to pardon "any" action

that results in a violation of the State's l|land use | aws. In

this case, however, the Departnent decided that the pier problem

was so extensive in Kaneohe Bay that it required a conpletely

different solution than the conventional case-by-case approach

to enforcenent problens. The Departnent offered ammesty to
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unaut horized pier owners who were willing to participate and
offered to prepare the necessary permts and environnental
docunents, in order to increase the |ikelihood of participation.
Anot her factor considered by the Departnment was the environnent
in Kaneohe Bay, which is ideally suited for pier devel opnent.
Marine and coastal conditions provide an ideal situation for
pi er devel opnent. The long barrier reef, which stretches from
Kaneohe Marine Air Force Base northward along the w ndward
coast, provides shelter and calm seas, which are necessary
conditions to maintain structures of these types. As such, from
an environnmental perspective, the Departnent feels that pier
devel opnment is not inconsistent with conservation objectives.

The purpose of this program is to identify cooperative
individuals with wunauthorized piers in Kaneohe Bay and then
group theminto one Master Conservation District Use Application
(past practice for Kaneohe Bay has been to grant after-the-fact
approvals on a case-by-case basis). It is the goal of the
Departnent to provide a global solution to the pier dilemma in
Kaneohe Bay for the reasons cited above. This is a conplex
matter due to the fact that are both authorized and unauthorized
piers in the Bay. In addition, there are individuals wth
unaut hori zed piers that have not yet come forward to participate
in the process and several who have chosen not to participate.
Neverthel ess, the Departnent is wlling to grant amesty to
those who are wlling to work with the Departnent in bringing
their piers into conformance by also agreeing to a |and
di sposition. Those individuals who do not participate in the
programw ||l | ose their piers.

Cenerally, if a property owner accepts a lease for a pier, this
sets the terns of public liability insurance and rent for the
use of the subnerged |land. As part of the conprehensive public
l[tability insurance policy, an individual agrees to indemify
the State from and against all clains and demands for damages.

The pier owner is then responsible for the naintenance of the
pier structure and the State land on which it sits. The process
ends with the collection of rents by the Departnent's fiscal
of fice.

For the purposes of this project, a pier is defined as any
structure built wthin the Conservation District on State

Subner ged Land. (The Conservation D strict was established on
3
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Septenber 18, 1964. Piers built before this date would be
considered |egal nonconform ng (grandfathered). These piers
only require a lease agreenent with the State. Piers built

after this date requires both a CDUA and Lease.

Under the original action plan approved by the Board in 1998 for
the Amesty Program a pier's status wuld be determned
according to the date it was constructed and the kind of
approval held by the Iandowner. All piers would then be placed
into one of three categories: | egal , nonconf or m ng, or
unaut hori zed.

A legal pier is a pier built after Septenber 18, 1964. For a
pier to be considered a |legal pier, the property owner would be
required to possess a Revocable Permit and a Conservation
District Use Application. A nonconformng pier is a pier built
prior to Septenber 18, 1964 for which the property owner has a

Revocable Permt. An unauthorized pier is a pier built either
before or after Septenber 18, 1964 and has one permt but not
the other, or no permts from any governnent authority. In all
cases, supporting docunentation is required to nmeke a

determ nation on the pier's |egal status.

A 1992 photographic index of QOahu's shoreline conpiled by the
Cty and County of Honolulu was utilized to develop an inventory
of nore than 200 shoreline structures, including piers, docks
rocks, and ranps in Kaneohe Bay.

The project area includes the shoreline properties from south of

Nuupi a Pond (adjacent to the Kaneohe Marine Corps Base — Hawaii)
and extends to Wai kane, Oahu (Exhibits 1-2)|.

Letters were sent to all known pier owners in the study area to
ascertain and/or confirm the pier owner's wllingness to
participate in the program and to glean any additional
information to help the Departnent categorize its cases (229
letters were sent with 144 replies, of which 134 wished to join
the program 5 said they would renove their pier, and 2 said
their pier was not on State |and) (Exhibit 3).

For those individuals that choose not to participate in the
Amesty Program the Departnment will pursue a |long-term program

to renove the piers. Due to the cost of renoval, the Departnent
4
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will investigate ways to recoup denolition expenses from the
abutting |andowners who refused to participate in the program
| f an abutting | andowner decides that they will renove the pier,
they should notify the Departnent of their intensions and
coordinate denolition with the State to ensure that natural
resources are protected and the site is cleared of all debris.
This mght involve a followup site inspection by Land Division
staff to also verify that the pier was renoved.

In addition, this program does not include encroachnents, other
than unauthorized piers, such as seawalls, fill, boats ranps,
steps, etc. The Department will continue to deal with these
encroachnments on a case-by-case basis. These cases are |ikely
to include the inposition of a fine to resolve the encroachnent.

However, if a pier owner who has other encroachnents w shes to
include their pier in the Mster CDUA, they nmay do so by
notifying the Departnent. They will be included in the Pier

Amesty Program and issued a lease for the pier after the
encroachnent issues are resolved.

In addition to issues relating to permtting, the Departnent of
Land and Natural Resources has devel oped an equitable | ease rent

for pier owners in Kaneohe Bay. Through this process, the
Department wil| have acconplished 1its objective for the
resolution of illegal piers in Kaneohe Bay. Omers of permtted
piers will be able to nake inprovenents to their piers and

residence subject to other requirenments related to shoreline
certifications and County buil di ng code.

Those | andowners who wi sh to construct a new pier wll be
required to apply for a Conservation District Use Permt. Bot h
the Master CDUA and the Environmental Assessnment used for this
ammesty programwi Il be available as a part of the Public Record

and may be used to help |l andowners facilitate their application.
Description of Areal/Current Use:

Kaneohe Bay is the northernnost barrier reef in the world and
the only barrier reef in the Hawaiian |slands, extending across
the nmouth of the Bay to include the northwest Mkolii Passage
and the southeast Kaneohe Passage, also referred to as the
Sanpan Channel .
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The surface area of Kaneohe Bay at nmean sea |evel IS
approximately 11,000 acres, or about 8.0 mles long by 2.6 mles
wi de. There are five mpjor islands in the Bay, Mku o Loe
(Coconut Island), Mkoli'i (Chinaman's Hat), Kapapa, Ahu o Laka,

and Kekepa (Turtle Back Rock).

Kaneohe Bay has three inshore to offshore zones: a fringing reef
zone, a l|agoon zone, and a barrier reef conplex and three types
of reef: fringing reefs, patch reefs, and a barrier reef.
Fringing reefs are found in the inshore zone around the
shoreline except in areas where freshwater streans enter the Bay
or where dredging activities have nodified them Patch reefs
are found in the |agoon zone wth nost of them concentrated near
the two channels that bisect the barrier reef. These reefs are
round to irregular in shape where coral grows off the inner
fl oor of the Bay and reaches up near the surface.

Most of the recreational activity centers around the central
barrier reef flat that extends across the nouth of the Bay and
i ncludes the channels at the southern and northern ends, the
sand flat and Kapapa |Island. The shallow portion of the barrier
reef is approximately 3 mles long by 1.2 mles w de.

From 1939 to 1945, the U S. Navy dredged Mkolii Channel to
approxi mately 10 neters. From 1939 to 1940, the U S. Navy also
dredged a ship channel that extends the length of the Bay and
connects the Kaneohe Marine Corps Base — Hawaii with the Mkoli
Channel to provide deep draft ship access between the Bay and
t he open ocean.

The imrediate shoreline area in the vicinity of the piers in
Kaneohe Bay is generally conposed of nudflats, with some thin
terrigenous- based beach areas, generally inaccessible by foot to
the general public. Water quality is often inpaired due to
turbidity from sedi nents. Because of the generally flat broad
terrain, the shoreline areas are either conpletely submerged at
high tide, or dry.

The shoreline of Kaneohe Bay has been extensively altered over
the past 100 years with seawalls, channels, dredging, snmall
inlets, piers, jetties, and boat harbors.
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Recreational beach resources in the Bay are poor to non-
existent. The area is better suited towards boating activities,
fishing and crabbi ng.

Land Use and Zoni ng

In the past 200 years, the Kaneohe Bay area has undergone
dramatic changes and <continues to change as wurbanization

pr ogr esses. The area was used for the cultivation of taro,
followed by rice and pineapple, and ended wth grazing for
pasture purposes. The use of irrigation ditches and water

diversions to central OCahu reduced stream flows and have
contributed to the deforestation, erosion and siltation in the
Bay.

From 1928 to 1945, 280 acres of the Bay was filled to expand
Mokapu Peninsula and from 1939 to 1945, approximately 15 mllion
cubic yards of reef nmaterial was dredged from the Bay to
construct the Kaneohe Naval Air Station and for housing
devel opnent . These activities were the primary contributor to
its degradation.

From 1940 to 1988, the Kaneohe area changed from a rural to
residential comunity. In 1940, the population was 5,387 and by
1988 it had increased to 54,903 requiring nore houses, streets
and sewers, creating nore paved areas and |ess vegetated areas.
The popul ation of w ndward OGahu was estimated to be the | argest
during this tine.

In addition to the dredging of channels, private inlets for
nmoorings to provide small boat access to shoreline house lots
have contributed to the changes in the original coastline.
Portions of the shoreline are bordered by sea walls built to
control erosion and provide noorings for small boats.

The State |and use designation for the islands w thin Kaneohe
Bay, the fishponds, and all subnmerged land is Conservation wth
both Protective and Resource subzone desi gnati ons.

Wthin the watershed, the Conservation |ands are generally al ong

the slopes and crest of the Koolau Muntains including sone

mauka val |l eys, and on the upper slopes of the other ridges. The

northern portion which includes Wi ahole, Wikane, Hakipuu, and
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Kual oa are in the agricultural district, and the remaining |ands
are desi gnated Urban.

Federal, State, and local jurisdictions overlap in the |and use
regul ations affecting coastal areas. The |ack of adequate
resources had made the inplenentation and enforcenent of the
State’s established regulations and controls difficult. This is
j ust one reason why the problem has persisted for so | ong.

Water Quality

Construction in the shoreline area is responsible for increased
runoff and sedinentation particularly on the southeastern
portion of the Bay. During heavy storns, l|arge deposits of
sedinment and freshwater have negatively affected coral reef
growh where fine sedinment is kept in suspension, reducing the

clarity of the waters. Much of the material that was renoved
from the patches and fringing reefs were used to fill in old
fishponds along the shoreline or were dunped back into the
deeper parts of the Bay. The cumul ative inpacts have resulted

in a highly nodified extant marine comunity leaving little of
the original reef structures and shoreline as it was before
1920.

Until 1977-1978, sewage was discharged into the bay from the
Kaneohe sewage treatnent pl ant and continues to occur
periodically through the outfalls as "bypasses” and as seepage
fromthe aging sewer collection systemin urban Kaneohe.

In addition, nmany streans in the southern portion of the
wat ershed were lined with concrete channels to protect houses
built on natural flood plains from periodic flooding causing a
reducti on of ground water recharge and increase in sedinent and
freshwater stormrunoff flowng into the Bay.

The health of the Kaneohe Bay ecosystem depends chiefly on the
water quality in the streans, estuari es, and the Bay.
Urbani zation of the watershed is the nbst significant factor
affecting water quality. The Bay and its watersheds have served
as a living laboratory to analyze the influence of |and use on
tropical marine resources. However the carrying capacity of the
ecosystem for further urban devel opnent based on responses to
8
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specific parameters is unknown. Changes in reef comunity
structure indicate the ecosystem nmay be approaching its adaptive
[imts. Conservative |and use decisions controlling future

ur bani zati on may be needed.

CGeogr aphi cal Feat ures

Based on physical characteristics and human activity, the Bay
has three distinctive northern to southern geographic sections.

In the southern section, comrercial, residential, and industrial
devel opnment and associated activities are far greater than in
t he north.

In the central section, because of easy access from Heeia Kea
Harbor there is a significant amount of recreational activity
and use of the central barrier reef flat and sand flat. The
only major public boat ranp and harbor, Heeia Kea Harbor is the
point of origin of nobst of the comrercial and recreational
fishing activities.

The nobst oceanic section of the Bay is the northeastern portion
where there is a large influx of ocean water over deeper parts
of the barrier reef and the Mkoli'i Channel. It is also the
nost rural both on land and water with people pursuing quieter
activities such as fishing.

Mari ne Envi r onnent

Over the last 40 to 60 years, nost of the shoreline and marine
habitats have been heavily nodified. The greatest changes
resulted from the extensive dredging beginning in the late
1930' s continuing through 1949. A lot of the material that was

removed from the patch and fringing reefs were used to fill old
fishponds along the shoreline or were dunped back into deeper
parts of the Bay. |In addition to the dredging and filling, nuch

of the shoreline has been nodified with the building of
retaining walls, piers, and jetties.

Besides the structural nodifications that degraded the narine

habi t at urban growh has adversely inpacted the narine
communi ty. Secondarily treated sewage was released into the
sout heast sector of the Bay from 1963 through 1978. Thi s

nutrient |oading caused an increase in certain conponents of the
9
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marine fauna at the expense of others. The substratum
characteristics of much of Kaneohe Bay conmbined with elevated
nutrient loading and freshwater influences have favored the
devel opment of larger particul ate-feeding animl species, such
as sponges, tunicates, and barnacles.

In the past, the Bay had one of the |argest estuaries on Qahu
and has significant value as a marine and freshwater fish
nursery area. At one time, there was a diverse population of
reef fish in the Bay, including kunu, maonmao, and hinalea. Open
water fish such as akule, opelu, oio, nullet, nehu, weke, papio
and omaka find their way into the southern portion of the Bay.
In deeper waters, commercial fishing boats occasionally work the
area to catch fish bait, or nehu.

The organisnms found in the shallow southeastern reef areas are
all species conmmon to that portion of the Bay. None of these

organisns are considered rare or endangered. Many of the
shoreline species are forns that are tolerant of |owered
salinities and are able to thrive in habitats of |ow

environnmental quality with mninmal disruption.

Hi storic, Archaeol ogical and Cul tural Resources

Kaneohe Bay's significant historical and cultural features are
its fishponds. In the Hawaiian cultural tradition, fishponds
were primarily rock walls and used to cultivate fish. In the
19'" century, there were 30 fishponds identified in Kaneohe Bay.
From 1946 to 1948, 9 fishponds were filled to create land for
housi ng devel opnent. Today, only five fishponds are considered
intact. Four of the ponds are Kahul uu Fi shpond, Heeia Fi shpond,
Mol ii Fishpond, and Kanohul uiw Fi shpond.

Most of the other historic, archaeological, and cultural areas
of concern are found in the vicinity of coastal ponds and
mar shes. Nuupi a Ponds, adjacent to the Kailua Regional WMP, is
an inportant wildlife habitat for the Hawaiian Stilt.

Proposed Acti on:

The Departnent of Land and Natural Resources w shes to resolve
the wunauthorized pier problem in Kaneohe Bay, which has

persisted for several decades. There are approximately 200
10
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piers in the Bay, many of which do not have proper governnent
aut hori zati on. To induce participation in the program from
owners of these wunauthorized piers, an "Amesty Program was
created which essentially pardons individuals who posses an
unaut horized pier, should they cooperate with the State to

legalize the pier. [Note: This program does not include
encroachnents other than unauthorized piers, such as seawalls,
fill, boats ranps, steps, etc. The State will continue to deal

wi th these encroachnments on a case-by-case basis.]

The wultimate goal of this program is to provide owners of
unauthorized piers wth the required permts to achieve
conpliance with the State's land use laws and ultimately resolve
the illegal pier problemin Kaneohe Bay.

The followng process for inplenmenting the Amesty Program was
devel oped to neet its objectives to resolve the illegal pier
problem in the greater portion of Kaneohe Bay, to establish
equity in the use of public lands and to generate revenues for
t he State:

1. An inventory verifying the pier’s existence, current owners
and addresses of the adjoining property, the date of its
construction, permts currently held and/or authorization
from other agencies, and interest in participating in the
Amesty Program

2. Ground proofing of the inventory by surveying each pier to
provi de docunentation for the case files. The surveys
consi sted of measuring each pier and recording its |ength,
wi dth, and height above water, wth rough sketches nmade to
illustrate its shape, and photographs taken. Materi al s
used for its construction and other existing structures
were also noted. These files are available for review at
the Land Division Ofice, Departnent of Land and Natural
Resources, 1151 Punchbow Street, Honol ulu, Hawaii .

3. Preparation of a WMaster Conservation District Use Permt
application pursuant to Chapter 183C, Hawai i Revi sed
Statutes, and Title 13, Chapter 5, Hawaii Admnistrative
Rul es, and an environnmental assessnent pursuant to Chapter
343, Hawaii Revised Statutes, and Title 11, Chapter 200,
Hawaii Adm nistrative Rules. A public hearing was held

11
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before a Hearing Oficer appointed by the Board of Land and
Nat ural Resources on February 27, 2001.

4. Detail ed survey data submtted by pier owners will be used
by the State’'s Appraiser to establish the fair value of the
| ease paynents for the use of subnmerged | ands.

5. Approval of the Master CDUA and the request for issuance of
| eases pursuant to Chapter 171, Hawaii Revi sed Statutes.

Al ternatives Consi dered

The alternatives considered to the proposed action were the "No
Action" alternative and the "Renoval" alternative.

The "No Action" alternative would be to do nothing, |eaving the
200 structures unauthorized and illegal. However, this
alternative is contrary to the intent of the Board in its
approval of the action plan for the project.

The other alternative would be to renove the existing piers, an
action likely to cause a greater disturbance to the ecol ogica

system (Studies have shown that piers provide a small
contribution to habitat value by enhancing the fish population
t hrough the deliberate placenent of hard substrate).

The preferred alternative, therefore, is to work with existing
pier owners to bring them into conformance with State |and use
|l aws, resulting in the legalization of piers in Kaneohe Bay.

Summary of Comments:
Staff has sunmari zed substantive agency responses as foll ows:
DEPARTMENT OF LAND & NATURAL RESOURCES

Division of Aquatic Resources: Notes that it would Iike to have
any applications for CDUA anendnents for maintenance or
additional construction of piers be referred to the DAR for
review to protect the recreational values of surrounding waters
and nearby baitfish utilized by the State's comercial fishing
i ndustry.

12
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OFFI CE OF HAWAI | AN AFFAI RS

The office notes that the project is located on "ceded" |[ands
subject to the Public Land Trust, and fully expects that OHA
will receive the pro rata share of the revenues, generated from
the rents frompier users, to which it is entitled.

DEPARTMENT OF THE ARWY

US. Arny Engineer District, Honolul u: Notes that |andowners
seeking authorization to: (a.) repair, nodify, or renove
existing piers; or (b.) install a new pier; are required to
obtain a determnation of Departnent of the Arny requirenments
for their planned activity.

CTY & COUNTY OF HONOLULU

Departnent of Planning & Permtting: Notes that pier owners
should be notified that any portion of the piers |ocated mauka
of the certified shoreline may be within Cty jurisdiction, and
if so, are subject to Gty permts and approvals not covered
under the Conservation District Use Permt.

PUBLI C HEARI NG SUMVARY

A public hearing was held at 6:00 P.M, on February 27, 2001, at
t he Kaneohe Conmmunity & Senior Center Auditorium The neeting
was attended by approximately sixty (60) people, wth nineteen
(19) of them signing-up to speak. Anong those in attendance was
State Representative Ken Ito.

A presentation, outlining the proposed project, was nmade by
staff and was followed by a question and answer session. The
presentation included: the nethodology for determning |ease-

rent; the categories of piers legal, illegal, non-conform ng,
etc. and the fact that legal piers could remain |egal, but pier-
owners should <check wth their insurance conpanies; the

recognition that the cost factor was of major concern to pier-
owners; and the suggestion that use of a commopn surveyor m ght
help to keep the cost down.

Concerns expressed by those in attendance included: people have
been told that anyone who stops paying their revocable permt
13
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monthly fee, while waiting for the ammesty process to be
conpleted, can't get a lease for five years; is a DOl permt
pier private or public; there was no public hearing on the
met hodol ogy; we shouldn't be charged the same as commercial pier
owners, we don't have wite-offs; why should people on inlets
pay; it's not fair to people that don't have piers; what's the
time-frane; when wll the State renove illegal piers; who is
eligible, sonmeone besides the |land owner; people on the nud-
flats who need longer piers, shouldn't pay the same rate as
t hose on channels, or can the State help us get a channel; don't
know if ny pier is conform ng, non-conform ng, or |legal; we need
standards and definitions; we own subnerged l|and, what's
reclaimed land value; are there penalties attached; | have a
seawal | ; what about others, besides Kaneohe; need conprehensive
notification; need to coordinate with the City Departnment of
Planning and Permtting, because we can't have concrete in the
40- f oot setback; we were told to stop paying by your office, are
we in violation; wll the EA and CDUA be available to the
public, part of the public record; according to 171-17, need an
appraisal, or are you using County tax records; and what about
floating and cantil evered piers?

Many of the questions were answered directly and sone people
were asked to speak with staff after the neeting on questions
specific to their situation. The question about floating and
cantilevered piers was answered inaccurately, but a letter wvas
subsequently sent to all known pier owners explaining that these
too would need to be included, and that |eases would be
avail able for them Staff feels that with the issuance of this
submttal all of the questions, so far expressed, have been
answer ed.

Anal ysi s:

Followi ng review and acceptance for processing, the applicant,
by letter dated February 7, 2001 was notified that:

1. The proposed use is an identified land use (R-6,
Marine Construction, D1) within the Resource subzone
of the Conservation District, according to Section 13-
5-22, Hawaii Admi nistrative Rules (HAR)

14
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2. Pursuant to Section 13-5-40 (3), HAR, a public hearing
was held on February 27, 2001;

3. In conformance wth Chapter 343, Hawai i Revi sed
Statutes (HRS), as anended, and Chapter 11-200, HAR a
finding of no significant inpact (FONSI) was issued.
The Final Environnmental Assessnent was published in
the Ofice of Environnmental Quality Control (OEQC)’Ss
Envi ronmental Notice's May 8, 2001 issue; and

4. In regard to Hawaii’s Coastal Zone Managenent |aw
(Chapter 205A, HRS), which pertains to the Special
Managenment Area (SMA) requirenments adm nistered by the
various counties, the project is outside the SMA

The followi ng discussion evaluates the nmerits of the proposed
| and use by applying the criteria established in Section 13-5-
30, HAR

1. The proposed | and use is consistent with the purpose of the
Conservation District.

The purpose of the Conservation District is to regulate I|and
uses for the purpose of conserving, protecting, and preserving
the inportant natural resources of the State through appropriate
managenent and use to pronote their long-term sustainability and
the public health, safety and welfare.

The Departnent of Land and Natural Resources w shes to resolve
the unauthorized pier problem in Kaneohe Bay, which has

persisted for several decades. There are approximtely 200
piers in the Bay, many of which do not have proper governnent
aut hori zati on. To induce participation in the program from

owners of these wunauthorized piers, an "Amesty Program was
created which essentially pardons individuals who posses an

unaut hori zed pier. [ Not e: This program does not include
encroachnents other than unauthorized piers, such as seawalls,
fill, boats ranps, steps, etc. The State will continue to deal

Wi th these encroachnments on a case-by-case basis. ]

The wultimate goal of this program is to provide owners of
unaut horized piers wth the required permts to achieve
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conpliance with the State's land use laws and ultimately resolve
the illegal pier problemin Kaneohe Bay.

The Departnment believes that this action is consistent with the
purpose of the Conservation District to protect and conserve
resour ces.

| mpl ementation of this program will ultimately result in rents
generated from pier uses being used for beach inprovenents.

In terns of natural resource preservation, it should be noted
that, the inmmediate shoreline area in the vicinity of the piers
i n Kaneohe Bay is generally conposed of nudflats, wth sone thin
terrigenous-based beach areas, generally inaccessible by foot to
the general public. Water quality is often inpaired due to
turbidity from sedi nents. Because of the generally flat broad
terrain, the shoreline areas are either conpletely submerged at
high tide, or dry.

The shoreline of Kaneohe Bay has been extensively altered over
the past 100 years wth seawalls, channels, dredging, snal
inlets, piers, jetties, and boat harbors.

Recreational beach resources in the Bay are poor to non-
existent. The area is better suited towards boating activities,
fishing and crabbing. Pier developnent in this area is a w se
use of the natural environment given the environnmental and
social fabric of the region.

2. The proposed |land use is consistent with the objectives of
t he subzone of the |l and on which the use will occur.

The objective of the resource subzone is to develop, wth proper
managenent, areas to ensure sustained use of the natural
resources of the area.

Staff believes that this action is consistent with the purpose
of the Resource subzone inasmuch as it seeks to use, but also
conserve the State's natural resources. Pier use will result in
funds being generated in beach inprovenents. As noted in the
precedi ng discussion, the areas in which the piers exist have
al ready been significantly altered and pier use does not appear
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to be inconsistent with the existing environnmental and social
character of the region.

3. The proposed Iland wuse conplies wth provisions and
guidelines contained in Chapter 205A, HRS, entitled
"Coastal Zone Managenent," where applicabl e.

Chapter 205A, HRS enconpasses nost |and, water and marine areas
of the State. Section 205A-2(a)(5)(a) states that it is a
policy of CZM to provide public or private facilities and
i nprovenents inportant to the State's econony in suitable
| ocati ons. The Departnment believes that Kaneohe Bay is a
suitable location for either public or private piers. Pi er
devel opnent in Kaneohe Bay does not affect beach processes or
significantly affect public access.

Finally, the Department finds that the proposed project is not
inconsistent with the recommendations of the State Coastal
Erosi on Managenent Plan (COEMAP), since coastal erosion and
beach i ssues are of |esser inportance in the Bay.

4. The proposed land use will not cause substantial adverse
i npact to existing natural resources within the surroundi ng
area, community or region

The Kaneohe Bay Pier project does not involve the wuse of
addi tional natural resources or State Lands. The purpose of the
project is to provide owners of wunauthorized piers wth the
required permts to achieve conpliance with the State's | and use
laws and ultimately resolve the illegal pier problem in Kaneohe
Bay. Therefore, any inpacts resulting from the |egalization of
piers in Kaneohe Bay would have already occurred. Thi s being
said, the presence of existing piers creates sone |evel of
environnental inpact and change to natural resources. I n
addi tion, future maintenance of boat piers could result in mnor
inmpacts to the environnment, which should be disclosed, eval uated
and mtigated.

Existing Piers
There are approximately 200 piers in Kaneohe Bay. Sone of these

piers were authorized and constructed under a Conservation
District Use Application, but the majority were not.
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The Departnent conducted site visits to verify the presence of
piers as well as the type and size of the piers. Thi s
information is contained in files wthin the DLNR  Land
Di vi si on.

Piers in Kaneohe Bay are constructed of different materials and
come in a variety of shapes and sizes. General |y, wooden pier
platforns are constructed on top of either wood or concrete
pilings. Pier sizes vary, from small docks, abutting a
seawal |, to long shore perpendicul ar piers. Floating piers are
al so present in the Bay. In addition, sone docks are nade of
fi bergl ass.

These piers inpact the environnent because they: 1) occupy
public space (shore area), 2) introduce a visual elenent to the
shore area, and 3) inpact marine substrate and biota. [Note:
Any inpacts to nmarine substrate and marine biota would have
likely occurred when the pier was constructed. These i npacts
are difficult or inpossible to assess today.]

In ternms of the inpact to public space, the DLNR is of the
opinion that such inpacts are not significant since the shore
area of Kaneohe Bay is not actively sought-out for beach
recreation. Most of the recreational activity centers around
the central barrier reef flat that extends across the nouth of
the Bay and includes the channels at the southern and northern
ends, the sand flat and Kapapa |sl and. The shal l ow portion of
the barrier reef is approximately 3 mles long by 1.2 mles
wi de.

The imrediate shoreline area in the vicinity of the piers in
Kaneohe Bay is generally conposed of nudflats, with sone thin
terrigenous-based beach areas, generally inaccessible by foot to
the general public. Water quality is often inpaired due to
turbidity from sedi nents. Because of the generally flat broad
terrain, the shoreline areas are either conpletely subnerged at
high tide, or dry.

Recreational beach resources in the Bay are poor to non-
existent. The area is better suited towards boating activities,
fishing and crabbing. The existing piers are not expected to
i npact fishing and crabbing activities.
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Visual inpacts are difficult to analyze due to the different
ways people view the natural and built environnments. A pier nay
be aesthetically appealing to sone viewers and unappealing to
ot hers. The effect of building a pier on a pristine shoreline
woul d certainly be negative. However, The shoreline of Kaneohe
Bay has been extensively altered over the past 100 years wth
seawal | s, channels, dredging, small inlets, piers, jetties, and
boat harbors. Piers have becone and integral feature along the
Kaneohe Bay shoreline and their effect on the visual quality of
the area is not presently a concern.

Pi er Mai nt enance

| f a Conservation District Use Application and | and di spositions
are finally issued to pier owners, it is anticipated that sone
pi er mai nt enance work woul d be conducted. Inpacts resulting
from pi er maintenance could involve increases in turbidity and
di sturbance of bottom sedinents, if pier foundations are renoved
and replaced. 1In addition, inpacts to the marine environnent
coul d occur frominproper construction nmethods, resulting in the
di scharge of toxic substances and debris into the water.

For pier repairs, the following mtigation neasures should be
f ol | owed:

1. Fabrication and assenbly of new decks should take
pl ace, as nmuch as possible, on fast | and.

2. Woden and other parts treated wth preservative,
pai nt, var ni sh, anti f oul ant, or other protective
coatings, or fabricated from volatile materials such
as fiberglass resign, should be cured or dried for a
| east one week before they are placed in contact with
t he water.

3. Pier owners nust prevent |iquid and solid wastes,
debris and rubbish from washing, blowing or blowng
into the water.

4. Any filling of subnerged land is prohibited expressly
wi t hout separate approval .
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5. Pi er foundation replacenent should be coordinated with
the appropriate State and Federal agencies to ensure
that inpacts to narine substrate, coral, or other

marine organisns is avoided or m nim zed.

5. The proposed | and use, including buildings, structures and
facilities, shall be conpatible with the locality and
surrounding areas, appropriate to the physical conditions
and capabilities of the specific parcel or parcels.

Piers in Kaneohe Bay appear to be a conpatible use of the region
and are an appropriate use of submerged |and given the physica
conditions and historic uses of the area.

6. The existing physical and environmental aspects of the
| and, such as nat ur al beauty and open space
characteristics, wll be preserved or inproved upon

whi chever i s applicable.

The Kaneohe Bay Pier project does not involve the use of
addi tional natural resources or State Lands. The purpose of the
project is to provide owners of wunauthorized piers with the
required permts to achieve conpliance with the State's |and use
laws and ultimately resolve the illegal pier problem in Kaneohe
Bay. Therefore, any inpacts resulting from the |egalization of
piers in Kaneohe Bay would have already occurred. Thi s being
said, the presence of existing piers does create sone |evel of
environnental inpact and change to natural resources. I n
addi tion, future maintenance of boat piers could result in mnor
inmpacts to the environnment, which should be disclosed, eval uated
and mtigated. However, the existing natural beauty and open
space characteristics of the Bay wll not be further degraded as
a result of this action.

7. Subdivision of land will not be wutilized to increase the
intensity of land uses in the conservation district.

The proposed project does not involve the subdivision of land in
t he conservation district.

8. The proposed land use will not be naterially detrinental to
the public health, safety and wel fare.
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The Departnment has determned that the project wll not be
significantly detrimental to the public health, safety and
wel fare of the general public, and will, in fact, inprove public

health safety and welfare by resolving a |ong-standing |and use
probl em

DESI GNATI ON OF REVENUE

This program could also have positive environnental inpacts.
First, pier owners would be able to legally repair existing
di | apidated structures in the Bay. Secondly, in 1999 the
Governor signed into effect Act 84 to help facilitate the
Restoration of Beach Lands. The "Beach Act" permts the
Departnment of Land and Natural Resources to do "all things
necessary, useful, and convenient in connection with restoration
of beach lands." The act also established a Beach Restoration
Speci al Fund. Under Section 171-154, HRS, Authority to |ease
coastal | ands, "The Board, subject to this chapter, nay |ease
public coastal I|ands wunder the Board's jurisdiction for the
pur pose of generating revenues to be deposited into the beach
[restoration] special fund." The Beach Act also allows the
Board to designate suitable coastal lands for the purpose of
generating such revenues. Therefore, staff wll request, in
addition to approval of this Mster Conservation District Use
Application, that the Board designate pier |eases in Kaneohe Bay
as a revenue source for the Beach Restoration Special Fund.

Usi ng revenues generated from pier |eases in Kaneohe Bay would

augnent the State's efforts to restore Wi kiki and other eroded

beaches, the restoration of which benefits the public directly—
by enhancing recreational resources—and particularly wth
Wai ki ki, indirectly—by inducing significant economc activity on

Cahu and throughout the State. Staff believes that using the
pi er | ease revenues for beach restoration is appropriate. Thi s

wll provide a good working exanple of appropriate coastal

devel opnment in Kaneohe Bay, which will aid in the enhancenent of

beaches to the benefit of the general public.

Di scussi on:

Staff believes the planned Kaneohe Bay pier ammesty program to
provi de owners of wunauthorized piers with the required permts

21



BOARD OF LAND AND CDUA OA-3017B
NATURAL RESOURCES Kaneohe Bay Pi ers Project

to achieve conpliance with the State's land use laws and

ultimately resolve the illegal pier problemis |ong overdue.
Staff feels the significant inpacts of this program wll be
overwhel m ngly beneficial, and that relative to the benefits
that will occur, any adverse inpacts will not be significant.

Staff, therefore, recommends as foll ows:

Recommendati on

A That the Board of Land and Natural Resources dedicate
revenues generated from the leasing of piers and granting
of easenents for seawalls, filled areas, boat ranps, steps,
etc., as a revenue source for the Beach Restoration Specia
Fund; and

B. That the Board of Land and Natural Resources APPROVE the
Kaneohe Bay Pier Project, subject to the followng
condi ti ons:

1. The pier owners shall conply with all applicable statutes,
ordi nances, rules, and regulations of the federal, State and
county governnments, and the applicable parts of Section 13-
5-42, HAR

2. The pier owners, their successors and assigns, shall
indermmify and hold the State of Hawaii harmess from and
against any loss, liability, claim or demand for property
damage, personal injury or death arising out of any act or
omssion of the applicant, their successors, assigns,
officers, enployees, contractors and agents wunder this
permt or relating to or connected with the granting of
this permt;

3. The pier owners shall conply with all applicabl e Departnent
of Health adm nistrative rules

4. Before proceeding with any repair work authorized by this
approval, the pier owner shall submt four copies of the
construction plans to the Chairperson or his authorized
representative for approval for consistency wth the
conditions of the permt and the declarations set forth in
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the permt application. Three copies will be returned to
the pier owner. Pl an approval by the Chairperson does not

10.

11.

constitute approval required from other agencies;

. Al mtigation neasures set forth in the nmaster application

materials and in the Final Environnental Assessnent for
this project are hereby incorporated as conditions of the
permt;

. Where any interference, nuisance, or harm may be caused, or

hazard established by the use, the pier owner shall be
required to take neasures to mnimze or elimnate the
interference, nuisance, harm or hazard,

. The pier owners understand and agree that this permt does

not convey any vested rights or exclusive privilege;

. Pier owners with unauthorized piers, who have not yet nmade

application for inclusion in the ammesty program and who
wish to participate in same, shall make formal application
to the Department's Land Division within 90 days of the
approval of this application; failing to do so within the
90 days will result in the Departnment renoving the pier at
the pier owners' expense;

. In the event that wunrecorded historic remains (i.e.,

artifacts, or human skeletal renmains) are inadvertently
uncovered during repair or operations, all work shall cease
in the vicinity and the pier owner shall imediately
contact the State Historic Preservation D vision;

Pier owners who require a lease fromthe State shall obtain
a land disposition form from the QGahu District Land Agent
for the use of State | and; and

O her terms and conditions as may be prescribed by the
Chai r person; and

Respectful ly submtted,

/s/
Traver Carroll

Staff Pl anner
23



BOARD OF LAND AND CDUA OA-3017B
NATURAL RESOURCES Kaneohe Bay Pi ers Project

Approved for submttal:

/s/
G | bert S. Col oma- Agar an, Chairperson
Board of Land and Nat ural Resources
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION
P.0.BOX 621
HONOLULU, HAWAII 96809

Monday, January 22, 2001

<<ContactFirstName>> <<ContactL astName>>
<<ContractStreetAddress>>
<<ContactCityState>> <<ContactZipCode>>

Dear Landowner,

Subject: Private Residential Noncommercial Pier on State Submerged Land at
<<PropertyStreetAddress>>, TMK <<TMK>>

Asyou may know, the Board of Land and Natural Resources (Land Board), in
carrying out its responsibilities in the regulation of the Conservation District and in the
management of public lands, hasinitiated an "Amnesty Program" to bring piersinto
conformance with State laws. We would like to update you on the current status and to
ask for your response on your intentions regarding this program.

Act 261, SLH 2000, which was enacted into law this past year: 1) alowsthe
Land Board to lease by direct negotiation submerged lands for private, residential non-
commercial piers, 2) deletes the requirement for posting of signson piersto allow for
public use of the pier and 3) eliminates the requirement to obtain prior approval of the
Governor and the Legidature for leasing of noncommercia piers. All three amendments
will sunset on June 30, 2005.

The Department has drafted an environmental assessment (EA) which will be
published in the OEQC Bulletin on January 23, 2001. This EA isrequired pursuant to
Chapters 343 and 183C, HRS. Y ou have the opportunity to comment on this EA during
the 30-day comment period ending February 22, 2001. Copieswill be available for
viewing at the public libraries in the Kaneohe areg, at the Land Division (1151
Punchbowl! Street, Room 220) and at the Office of Environmental Quality Control (235
S. Beretania Street, State Office Tower, Room 702

The Department has filed a master Conservation District Use Application
(CDUA) whichisrequired pursuant to Chapter 183C, HRS, for the use of landsin the
Conservation District. We intend to request Board approval of this master CDUA in
April.
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Once the master CDUA is approved, aland disposition (lease document) pursuant to Chapter
171, HRS, can beissued. For the land disposition:

The Department has filed a master Conservation District Use Application (CDUA) whichis
required pursuant to Chapter 183C, HRS, for the use of landsin the Conservation District. We intend to
request Board approval of this master CDUA in April.

Once the master CDUA s approved, aland disposition (lease document) pursuant to Chapter
171, HRS, can beissued. For the land disposition:

1)

2)

3)

4)

The fair market rent (one-time payment) shall be determined by aformula (dollar amount
per square foot) that will be presented to the Land Board at a date to be determined. We
will notify you of this meeting through our website (http://www.state.hi.us/dinr/Imd),
arealegidators and Protect Our Shoreline Ohana. Y ou are invited to provide any
comments you may have at that mesting.

Y ou will need to (please await further instructions befor e proceeding with any of the
following):

. Hire and pay alicensed surveyor to prepare a map and description (in CAD)

. Pay for document fees ($30 per document) and rent (to be determined according
to the approved formula)

. Provide tax clearances from the State and county tax offices

The standard State lease terms and conditions require:

. Liability insurance
. Performance bond

The lease term recommended for Land Board approval will be 55 years.

What are the benefits of joining the Amnesty Program?

Opyportunity to legalize your pier without having to pay consultants for the preparation of
an EA and CDUA, an estimated cost of $30,000 to $50,000.

Waiver of back rent or fines for those who participate in the program.
Legdization of pier enables smooth sale of property in the future.
Five-year window of Act 261 legislation alows for direct, long-term disposition and

eliminates public use requirement, both advantageous when trying to sell your property
or obtain homeowners insurance for your pier.

At any time during this process, if it isfound that you have non-pier encroachments or other
violations, such violations will be handled separately from and prior to processing of the pier. You will



be asked to complete a questionnaire which will allow us to determine whether the encroachments
should be removed or legalized under an easement document.

Y our options are as follows:

1) Join the Amnesty Program

2) Have the pier and any encroachments removed

3) For those people with DOT Permits, you have the choice of continuing with the permit
without obtaining along-term lease. Y ou should be aware, however, that the public use
requirement would still apply to your pier and may negatively impact your ability to
obtain insurance.

Taking all of thisinto consideration, we ask that you think over your options and then complete
the attached application form. Please make sure you follow the instructions carefully, as the information
may be used in the legal documentsto beissued. Also, please note that your positive response to
participate in the Amnesty Program does not legally commit you to participating. Y ou may decide
against obtaining aland disposition for your pier up to the point where we request your signature on the
legal documents. (Please note that, in this case, we would retain the $30 document fees since the
documents had been prepared.)

If you decide not to participatein the Amnesty Program, your illegal pier will be processed
through the normal Departmental penalty system and will be subject to finesand/or removal of
the pier.

Please return this application form by Thursday, February 22, 2001 to enable processing. If you
have any information to provide or questionsto ask, please contact Traver Carroll at 587-0439.

Thank you.
Sincerely,

/sl
for Dean Y. Uchida, Administrator



STATE OF HAWAII

DEPARTMENT OF LAND & NATURAL RESOURCES For DLNR use only:

K-Bay Case No.

KANEOHE BAY PIER PROJECT Date of request:
APPLICATION FORM Date entered:
INSTRUCTIONS:

This application must be completed by the property owner(s) of the land abutting the pier
or the property owner's authorized representative. If there is more than one owner, then
all such owners must be included on this application.

LOCATION

Tax map key (of property abutting the pier):

Abutting Property address:

No. and Street

City State Zip Code

AMNESTY PROGRAM

Would you like to participate in the DLNR's Amnesty Program as described in our letter
attached?

Yes: No (explain):

APPLICANT INFORMATION

Should a lease result from your application, the following information will be used in the
preparation of the legal documents. Therefore, please include all applicable, full legal
names and mailing addresses, one for each person/entity (attach additional sheets as
necessary). If title is held by a trust, please include the trustee(s) name(s) and full
description of the trust (e.g., Jonathan D. Smith, as Trustee of the Jonathan D. Smith
Revocable Living Trust dated January 1, 2001).

1 - Applicant name:

1 - Mailing address:

No. and Street

City State Zip Code



1 - Phone numbers:

Work Home

1 - Applicant intends to hold title as:

() Individual ( ) Corporation ( ) Partnership

( ) Husband and Wife ( ) Limited Liability Corp. ( ) Limited Partnership
() Trust ( ) Non-Profit Corporation

( ) Association ( ) Joint Venture

( ) Limited Liability Partnership ( ) Other (specify):

1- For individual or husband and wife, type of tenancy:
( ) Tenantin Severalty () Tenants in Common () Joint Tenants
( ) Tenants by the Entirety

1 - For individual, marital status:
() Single ( ) Widow/widower () Married — spouse of:

1 - For partnership or corporation, State of incorporation:

2 - Applicant name:

2 - Mailing address:

No. and Street

City State Zip Code
2 - Phone numbers:
Work Home
2 - Applicant intends to hold title as:
() Individual ( ) Corporation ( ) Partnership
( ) Husband and Wife ( ) Limited Liability Corporation ( ) Limited Partnership
() Trust () Non-Profit Corporation
( ) Association ( ) Joint Venture
( ) Limited Liability Partnership () Other (specify):

2- For individual or husband and wife, type of tenancy:
( ) Tenant in Severalty () Tenants in Common () Joint Tenants
( ) Tenants by the Entirety

2 - For individual, marital status:
() Single ( ) Widow/widower () Married — spouse of:

2 - For partnership or corporation, State of incorporation:




AGENT
If you have an attorney, consultant or other representative processing this request for
you, please include the following information.

Agent name:

Last name First Name

Agent address:

No. and Street

City State Zip Code

Phone numbers:

Work Home Cellular

CERTIFICATION

I hereby certify that | am the legal owner of the above referenced property or that | am an

authorized representative of the legal owner.

Printed Name

X
Signature

Printed Name

X
Signature

Printed Name

X
Signature

Dated:
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